INTRODUCTION
Low-income residents in urban South Africa have made use of the courts to fight for what they perceive as their democratic right to a home in the city. Despite a democratic Constitution since 1996, with a Bill of Rights that includes socioeconomic rights, such as adequate housing (albeit with a proviso), there is little consistency in the outcome of the route of access to the city through the judiciary. Over the past two years, three eviction-related cases that involved court applications by illegal occupiers for short periods dominated the news in South Africa, and are frequently referred to in the media. Each had a different outcome, none of them satisfactory, highlighting the limitations of the judiciary as a route to democratic access to the city.
The cases discussed in this paper raise the question as to the role of courts in a democratic, yet unequally developed country like South Africa. Due to the high level of inequality (eighteen million people, that is 45 precent of the population, have an income of up to R345/adult, which is the poverty line as defined by UNDP [2000 [ ], in Liebenberg [2001 ), very close to half of the population requires the protection of their socio-economic rights through the Constitution. However, when called upon by the poor, the judiciary is seemingly reluctant to interfere in the affairs of the executive arm of government. It is equally reluctant to rule in favour of the poor when the economy or investor confidence is at stake. As primary informer of investor sentiment in a neo-liberal dispensation, the media is now in an increasingly delicate position where reporting on a land invasion may do more harm than leaving it ignored.
Royston (1998) analysed the strategies of low-income communities for access to the city during the late apartheid years, when the basis of exclusion was shifting Urban Forum, Vol. 14, No. 1, January-March 2003. from racially-based legislation to socio-economic processes. Despite the repeal in 1991 of legislation that determined access to land by race, many land-related laws of the Apartheid era continued well into the new democratic dispensation beyond 1994. Royston (1998) highlights the significant role of the courts in the early 1990s, a period of legal ambiguity. She notes that Supreme Court decisions regarding the eviction of squatters helped to lessen the draconian affects of the PISA [Prevention of Illegal Squatting Act of 1951], and it was unusual to hear of a court ordering the removal of squatters unless alternative accommodation or land was available for resettlement. (Royston, 1998:147) On the basis of three case studies, this paper discusses the current legal situation, which has improved in terms of democratic access to the city. It also discusses the role of the courts, which instead has become more ambiguous. Tile three eviction cases discussed in this paper have received much media attention. The first is that of Mrs. Grootboom, who in 2000, together with some 900 other people of the Wallacedene settlement in Cape Town, challenged the Tygerberg Municipality in the High Court on the basis of the progressive constitutional fight to adequate housing, and the children's unqualified fight to shelter. The municipality then challenged the High Court ruling in the Constitutional Court, which again ruled for the temporary provision of shelter and services to the Grootboom community, and for an extension to the national housing programme to cater to the immediate needs of those living in intolerable conditions.
The second case occurred in the first half of 2001. A high profile Urban Renewal Programme has necessitated extensive relocation of residents from the overcrowded township of Alexandra in Johannesburg. The illegality of the eviction procedure was challenged in the High Court by one household, that of Mrs.
Mqokomiso, in what is referred to as a "benchmark" application. Not only did she claim for the reconstruction of her house, but also for the loss and inconvenience caused by the dislocation. The validity of the challenge was confirmed through the out-of-court settlement that the municipality offered, and which was eventually accepted by the claimant. This, however, was followed (though apparently not as a consequence of this case) by a generous adjustment to the relocation package of the Renewal Programme.
The third case followed a month after the eviction in Alexandra. A seemingly rapid and massive land invasion on the eastern outskirts of Johannesburg caught the media's attention and within ten days all illegal occupiers were forcefully evicted, even those with rights conferred upon them due to a period of occupation that
